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POWER AND LIBERALITY OF THE COURT 
TO ALLOW AMENDMENTS. 





In spite of the assurances given by law- 
yers at bar association meetings and else- 
where, and by enthusiastic text writers and 
publicists, that amendments to pleadings 
“are very liberally allowed in all formal and 
most substantial matters” (1 Bouv. Law 
Dict. 138), the courts in this country in 
actual cases are frequently as strict as they 
ever were at common law, and seem to be 
unable to get away from the idea that plead- 
ing is something sacred, upon the exact 
terms of which the parties must succeed 
or fail without correction or amendment 
except in purely formal matters, It is this 
attitude on the part of the American courts 
which has given cause for lay complaints 
against the administration of justice in this 
country, and is worthy of serious consider- 
ation by the bar. 


A recent New York case will serve as a 
text for these observations. ‘This case is 
not in itself particularly noteworthy, but 
is sufficiently so to illustrate a_ typical 
situation, existing everywhere, that must 
be corrected before -the. Bar can in- 
duce the public to believe that court-made 
rules of procedure will be more liberal or 
more liberally construed than those made 
by the Legislature. The case to which we 
refer is that of Finch v. Fosler Co. (App. 
Div. Sup. Ct., N. Y.), 65 N. Y. L. J. 883. 


In this case plaintiff alleged that on or 
about the 19th day of May, 1920, he agreed 
with the defendant to purchase 1000 gross 
tons of steel rails at $54 per ton, and there- 
after sold said merchandise to A, and that 
defendant agreed to take over said order 
and pay plaintiff $2 per ton for all mer- 
chandise shipped to and paid for by A. In 
making proof plaintiff was unable to show 
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a contract for 1000 rails made directly with 
himself, but on the contrary, showed that 
plaintiff had introduced A to defendant as 
his (plaintiff’s) customer, and that defend- 
ant had agreed to pay plaintiff a commis- 
sion of $2 per ton on all orders for steel 
rails which A might order. Plaintiff, be- 
fore verdict, asked the Court to allow an 
amendment to his pleading to conform to 
his proof. This, the Trial Court, ‘in a 
proper exercise of its discretion in such 
cases, permitted. Defendant objected to 
tlie amendment but did not allege surprise 
or ask for a continuance, but seeks, on ap- 
peal, to have the judgment against him set 
aside on the ground that the Trial Court 
did not have the power to allow an amend- 
ment to the complaint which so substan- 
tially changed the cause of action. The 
Appellate Division of the Supreme Court, 
with medieval preciseness, agreed with de- 
fendant’s contention, set aside the judg- 
ment, and compelled the plaintiff to ‘sue 
again over a matter of which the defendant 
had ample notice and which could easily 
have been determined in the case after 
proper amendment had been made. 


The general rule is that the allowance or 
refusal of amendments to pleading is 
“largely a matter which is in the sound dis- 
cretion of the Trial Court.” (31 Cyc. 368.) 
The great majority of cases hold that an 
appellate court will interfere only in gross 
abuses of such discretion. In some states, 
as well as in England, all such amendments 
are allowed as a matter of course. If they 
change the cause of action and defendant 
is surprised, the Court may continue the 
cause with imposition of costs, but in no 
case will the cause, having once come be- 
fore the Court, be allowed to ride off to 
defeat simply because the plaintiff made a 
mistake in pleading his cause of action. 


Let us note a few recent cases. Thus, it 
is held, that a cause of action for fraud 
can be amended to state a specific false rep- 
resentation shown by the evidence, but not 
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contained in the pleading. Rathbun v. 
Parker, 113 Mich. 594, 72 N. W. 31. So 
also an amendment conforming an allega- 
tion that a note was given by a firm, to 
evidence showing that it was given by an 
assignee of the firm, cannot be objected to 
on the ground of surprise. Williston v. 
Camp, 9 Mont. 88, 22 Pac. 501. 


In this country it is admitted, we have 
not advanced far enough to permit an en- 
tirely new cause of action to be stated by 
way of amendment, although in England 
and Canada the test is not whether the 
amendment sets up a new cause of action, 
but whether the adverse party can be com- 
pensated for delay or inconvenience by an 
allowance for costs or otherwise. Lee v. 
Gallagher, 15 Manitoba 677. The best rule 
to qur: mind is stated in 31 Cyc. 410, when 
the author states: 


“In some of the states it is within the 
power of the Court, before trial, to allow 
plaintiff to insert in his complaint, by way 
of amendment, a new and distinct cause 
of action, provided the result sought to 
be obtained is the same, and the amend- 
ment does not affect the substantial pur- 
pose of the action.” 


To. this proposition may be cited, inter 
alia, the following cases: Shropoline v. 
Kennedy, 84 Ind. 111; Deyo v. Morss, 144 
N. Y. 216, 39 N. E. 81; Oliver v. Ray- 
mond, 108 Fed. 927; Chicago, etc., Ry. Co. 
v. Stein, 75 Ill. 41; Gates v. Paul, 117 Wis. 
170, 94 N. W. 55. 


In the Oliver case it was held proper to 
permit an amendment setting up an addi- 
tional cause of action at law of the same 
nature and growing out of the same trans- 
action, and the Court declared such amend- 
ments should be allowed in the interest of 
justice and to prevent a multiplicity of 
suits. In the Gates case it was held that 
any amendment is allowable where the ac- 
tion is not changed from one sounding in 
tort to one on contract, or from one at law 





to one in equity, or vice versa. ‘These 
courts represent the advanced lines of 
American progress in the matters of 
liberality of amending pleading and as op- 
posed tc the ridiculous rules of the fatality 
of a variance. 


In the New York case the plaintiff al- 
leged a contract by which he was to re- 
ceive $2.00 per ton on an order of 1,000 
tons of steel rails. He alleged a direct con- 
tract for the rails, which contract was 
transferred, with the consent of the defend- 
ant, to one, A, at a profit of $2.00 per ton. 
At the trial, however, plaintiff proved a 
contract by which he as a broker was to 
receive $2.00 per ton as 2 commission on 
an order for 1,000 tons procured by him. 
The action in either case is one on contract, 
it arises out of the same transaction, con- 
cerns the same subject-matter, and is for 
the same amount of compensation. ‘To say 
an amendment to change the allegation in 
such a case to conform to the proof con- 
stitutes a “subtantial change in the cause of 
action” is to make the law ridiculous in the 
eyes of all thinking men. In this case an 
entirely different contract is not stated by 
the amendment, but merely a different form 
of the contract alleged to arise out of the 
same transaction. 


We are not contending for looseness in 
pleading. We believe good pleading in the 
sense of a careful, concise statement of the 
cause of action is essential to give the 
Court jurisdiction and for the purposes of 
res adjudicata. But all these legitimate pur- 
poses are consistent liberality in 
granting leave to amend a pleading either 
before trial is commenced or after trial to 
conform to the proof adduced. An 
amendment, of course, ought not to justify 
an absolute change of the cause of action, 
but such a change ought not to be regarded 
as effected by stating a contract differently 
from that alleged where the contract as 
stated in the amendment arises out of the 
same transaction set up in the original 
pleading. 
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NOTES OF IMPORTANT DECISIONS 


WHEN DEATH INTENTIONALLY CAUSED 
BY ANOTHER IS ACCIDENTAL.—When a 
man who enters a quarrel is killed by his ad- 
versary, is his death accidental? The U. S. 
Circuit Court of Appeals (Sixth Cir.) declares 
it is if the deceased had no reason to believe 
that his adversary would intentionally take 
his life. Employers Indemnity Corporation v. 
Grant, 271 Fed. Rep. 136. In this case it was 
held that where a railway conductor armed 
himself to scare a passenger out of a toilet, 
from which he had refused to come on the 
conductor’s orders, and was shot and killed 
by the passenger before he had time even to 
threaten with his gun, his death was acciden- 
tal, within an accident insurance policy, if 
he had no reason to anticipate that the pas- 
senger was armed, or that his action would 
tend to provoke a fatal encounter. 

The Court discusses the authorities and 
shows that what appears to be conflicting de- 
cisions are easily distinguishable by the fact 
that the deceased did or did not have reason 
to anticipate the result of the encounter. On 
this point, the Court said: 

“In one group of cases the insured met his 
death, as the result of an intentional and de- 
signed killing of some third person, and if such 
killing was not the direct result of misconduct 
of the deceased, or was unforeseen and not 
reasonably to be anticipated by him, then his 
death was held to be the result of external, 
violent, and accidental means. For cases so 
holding, see the following: Robinson v. U. S. 
Mut. Accident Ass’n (C. C.), 68 Fed. 825, 
affirmed on another ground, 74 Fed. 10, 20 C. C. 
A. 262; Railway Mail Ass’n v. Moseley (6 
C. C. A.), 211 Fed. 1, 127 C. C. A. 427; Utter 
v. Travelers’ Ins. Co., 65 Mich. 545, 32 N. W. 
812, 8 Am. St. Rep. 913; Furbush v. Maryland 
Casualty Co., 131 Mich. 234, 91 N. W. 135, 100 
Am. St. Rep. 605; on second appeal, 133 Mich. 
483, 95 N. W. 55; Hutcheraft’s Ex’r v. Insur- 
ance Co., 87 Ky. 300, 8 S. W. 570, 12 Am. St. 
Rep. 484; Richards v. Travelers’ Ins. Co., 89 
Cal. 170, 26 Pac. 762, 23 Am. St. Rep. 455; 
Insurance Co. v. Bennett, 90 Tenn. 256, 16 S. 
W. 723, 25 Am. St. Rep. 685; Ripley v. Rail- 
Way Passengers’ Assurance Co., 2 Bigelow, Ins. 
Rep. 738, Fed. Cas. No. 11,854; Lovelace v. 
Travelers’ Protective Ass’n, 126 Mo. 104, 28 
8. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 
638. Of these cases, the one last cited may be 
taken as typical. Lovelace, the insured, at- 
tempted to eject a man, who was drunken and 
boisterous, from the office of a hotel. In doing 
80, and in overcoming resistance he used no other 
Means than his hands, and while engaged in 
the effort the other draw a pistol and shot him, 








ctausing death. A recovery on the ground that 
the death was accidental was sustained, be- 
Cause Lovelace neither used nor attempted to 
Use other than natural, physical means to eject 
hy force, and while so doing did not know, 
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nor have reason to believe, that the other per- 
sOn was armed. 

“There is another group of cases, on which 
the plaintiff in error mainly relies, in which, 
the assured was killed by a third person, where 
recovery is not allowed; but in all these cases 
the deceased engaged in an encounter -under 
such circumstances that he invited his adver- 
sary to mortal combat, and either. foresaw or 
should have foreseen that death or injury might 
result. See Taliaferro v. Travelers’ Protective 
Ass’n (8 C. C. A.), 80 Fed. 368, 25 C. C. A. 
494; Hutton v. State’s Accident Ins. Co., 267 
Ill. 267, 108 N. E. 296, L. R. A. 1915E, 127, 
Ann. Cas. 1916C, 577; Meister v. General Ac- 
cident, Fire & Life Ins. Co., 92 Ore. 96, 179 Pac. 
913, 4 A. L. R. 718. Of these cases Taliaferro 
v. Travelers’ Protective Ass’n may be taken as 
typical. The deceased had drawn a revolver 
and had struck his adversary in the face before 
the latter drew his revolver and fired, and it 
was held that the insured’s death was not acci- 
dental, because he foresaw or should have fore- 
seen that death or injury might probably re- 
sult from his own conduct.” 








INHERITANCE BY AND THROUGH 
ADOPTED CHILDREN. 


Adoption was unknown to the common 
law and has been grafted by statute on 


‘American and English jurisprudence from 


the Roman civil law. The relation has 
raised many interesting questions, not the 
least important of which is the question of 
the right of inheritance by and through 
adopted children. 

!.—Inheritance by Adopted Child From 
Adopting Parents and From Natural Par- 
ents—A husband and wife made a deed 
to their daughter for life, with remainder to 
her child or children living at her death; 
and to their heirs and assigns forever, and 
in default of child or children at her death, 
then to the heirs generally of the daughter. 
After the making of the deed the daughter 
married, but her husband soon died, leaving 
no children by this marriage. Subsequently 
the widow adopted a child under the law 
then in force. When the deed was made 
there was no law in Illinois providing for 
the adoption of children. The Court held 
that it made no difference whether the 


child was a child within the meaning of 
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the law or not, for he must take the fee 
as heir generally of ins adopting mother.’ 

In Indiana a husband and wife adopted 
a child and the wife died. Afterwards the 
husband married again. ‘The Court held 
that the adopted child took a fee simple in 
the real estate of the husband, subject to 
the life estate of the childless widow by 
a second or other marriage, for, in the 
eyes of the law it is the child of the 
adopting father by the adoptive mother. 
In other words, the adopted child occu- 
pied the same position that it would have 
occupied as to the inheritance, if it had 
been born to the parents in lawful wed- 
lock.* 


Where a husband and wife adopt a | 


child in Louisiana, and move to lowa, and 
the adopting father dies there before his 
father, who leaves an estate in Iowa, the 
adopted child does not inherit the share 
which the adopting father would have in- 
herited had he survived his father. The 
Court bases its decision on the construc- 
tion of the Louisiana statute and holds 
that that statute provides that the adopted 
child can inherit,from its adopting parent, 
but not through him; that the adopting 
father never owned the property which he 
would have inherited, because he died be- 
fore the intestate who lived and died in 
Iowa, where the land is situated.* The 
Court, in the course of its decision, says 
that the adopted child inherits from its 
adopting parents as though she were his 
legitimate child. That she inherits 
from him as a legitimate child would, or in 
the same manner, or to the same extent. 
But she is not his child or heir, except as 
fixed by the Louisiana statute. That stat- 
ute does not say that she is the heir or en- 
titled to recover from the father of her 
adopted father, or that she shall or can in- 
herit, a part of his estate through her adopt- 
ed father. Whatever property the latter 
owned at his death, the adopted daughter 


is, 


(1) Butterfield v. Sawyer, 187 Ill. 598. 
' (2) Markover v. Krausé, 132 Ind. 294. 
(3), Estate of Sunderland, 60 Iowa 732. 





can inherit, but it does not follow that she 
can inherit property that never belonged 
to her adopting parent. If the intention 
had been that she should inherit through 
her adopting father we think the statute 
would have so provided. The Louisiana 
statute is a special act, and the lowa Court 
seem to think that they would enlarge or 
extend the scope and effect of the statute 
authorizing the adoption were they to give 
it any other construction. The Iowa Court 
at the time this decision was rendered was 
composed of five members, and two of the 
Judges dissented. In neither the majority 
nor dissenting opinion was the case of 
Vidal v. Commagere** referred to. This 
Louisiana case, construing a special legis- 
lative of adoption, on page 518, 
quoting from Smith’s Commentaries. § 
467%, says: “And those (laws) which are 
made in favor of any persons are to 
be interpreted in as large an extent as 
the favor of these motives, joined with 
equity, is able to give them, and they are 
not to be interpreted strictly, nor applied 
in such a manner as to be turned to the 
prejudice of those in whose favor they were 
made.” The Louisiana case, supra, in ef- 
fect, holds that in that State an adopted 
child not only inherits from the adopting 
parent, but by the act of adoption becomes 
the grandchild of the parents of the adopt- 
ing parent. 


act 


The statute of New Hampshire‘ provides 
that an adopted child shall bear the same 
relation to his adopting parents and their 
kindred, in respect to the inheritance of 
property, and all other incidents of the re 
lation of parent and child, as he would if 
he were the natural child of such parents, 
except he shall not take property expressly 
limited to the heirs of the body or bodies 
of the adopting parents. A legatee died 
during the life of the testator, leaving 4 
natural daughter and an adopted one. The 
statute of wills contained this provision, 
touching lapsed legacies: “The heirs in the 


(8a) 13 La. Ann. 516. 
(4) N. Hye Laws: 1862, C.:2603: 
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descending line of a legatee or devisee, de 
ceased before the testator, shall take the 
estate bequeathed or devised, in the same 
manner the legatee or devisee would have 
taken it if he had survived.” The Court 
held that the adopted child took as a lineal 
descendant of the legatee by force of the 
statute, and was as lawfully in the line of 
descent as if he were placed there by birth.° 

In Ohio a different ruling was made. A 
will contained the following clause: “I 
hereby give and bequeath all the residue 
of my property * * * to be equally divided; 
one-half to the heirs of my daughter, Re- 
fella, deceased wife of John McConica, 
namely, Wilbert, Thomas, and Charles Mc- 
Conica, and Winnie McConica Fulton.” 

Wilbert McConica died before the tes- 
tator, leaving no heirs of his body, but 
leaving an adopted daughter. ‘The Court 
held that the legacy to Wilbert lapsed, and 
that his adopted daughter was not entitled 
to his share in the estate of his grandfather, 
the testator. In other words, that the 
adopted daughter could not inherit through 
her adopting father. The Court bases its 
decision on its construction of the statute,” 
which provides that if a devise of real or 
personal estate is made to any child or 
other relative of the testator, and such child 
or other relative shall die, leaving issue 
surviving the testator, such issue shall take 
the estate. “True,” the Court says, 
“$°3140° provides that such adopted child 
‘shall be to all intents and purposes the 
child and legal heir of the person so adept- 
ing him, or her, entitled to all the rights 
and privileges and subject to all the obli- 
gations of a child of such person, begotten 
in lawful wedlock.’ But this is far from 
providing that such adopted child shall be 
the issue of the adopter, and of his blood 
and of the blood of his ancestors.” 


In Kentucky it is held® that where an 


adopting mother dies before her parent, the 


(5) Clark v. Clark, 76 N. H. £51; Warren v. 
Prescott, 84 Me. 483. 

(6). Phillips v. McConica, 59 Ohio St. 1. 

(7) 2 Ann. Ohio Stat. (1897), see. 5971. 
2 Ann. Ohio (1897), ‘sec. 3140. 


(9) Merritt v: ‘Morton, 243. Ky.: 133. : 
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adopted child is not entitled to that share 
in the estate of the parent, which the adopt- 
ing mother would have received if living at 
the death of her parent. The Court was 
of the opinion that the adopted child could 
not inherit from any of the kindred of the 
adopting parents. 


Under a will which contains certain be- 
quests to a son of the testator and makes 
no mention of a child or issue of the son, 
an adopted child of the son takes nothing 
if the son dies before the testator.1? There 
is no reason why an adopted child may not 
inherit from its natural parents, and als¢ 
from its adopting parents. If the first 
adopting parents have died, the child can be 
adopted a second time, and inherit from 
both the first and second adopting parents 
and from its natural parents at the same 
time. The second adoption does not de- 
stroy the relation created by the first adop- 
tion and the legal capacity to inherit cre- 
ated thereby.* A niece of deceased, had 
she survived him, would have inherited a 
part of his estate. She left three children 
and one of these died prior to the death 
of the intestate, but left surviving him an 
adopted daughter. The Court held that 
the adopted daughter was entitled to the 
share which her foster father would have 
received had he been alive at the death of 
the intestate.’* The helding in this case is 
opposite to that in the Sunderland Case,’** 
where it was held that the adopted child 
could inherit from the foster parent, but 
not through him. But the Court says that 
“a careful reading of the opinion” (in the 
Sunderland Case) “indicates the decision 
was based on the construction of the spe- 
cial act of the General Assembly of Louisi- 
ana.” ‘The Court concedes that the weight 
of authority is against its conclusion (cit- 
ing the Michigan case of Van Derlyn v. 
Mack, and the Tennessee case of Helms v. 


(10) Gammons v. Gammons, 212 Mass. 454. 
(11) Patterson v.. Browning, 146 Ind. 160. 
(12) Shick v, How§ 137-Iowa 249. 


(12a) In re Estate of Sunderland, 60 Towa 722 
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Elliott), and admits that but for the previ- 
ous analogous holdings of the Iowa Court 
a different conclusion might be reached. 
An adopted child may inherit from its nat- 
ural relatives and also from its adopting 
parents. This was the rule of the Civil 
Law.’* There is no reason why a child 
that has been adopted by others should be 
cut off from inheriting from its own rela- 
tives.1* Because of the adoption the child 
acquires certain additional rights, but there 
is nothing in the act of adoption, which in 
and of itself takes away other existing 
rights, or such as may subsequently accrue, 
except such as is by statute provided.” By 
the act of adoption the child becomes in 
a legal sense the child of the adopting par- 
ent. Nevertheless, he is the child of his 
natural parents, and the act of adoption 
does not deprive him of the statutory right 
of inheriting from his natural parents, un- 
less there is a statute which in terms so 
provides. Where a father adopted two 
children of his daughter, and afterwards 
died, leaving no will, the children so adopt- 
ed inherited from him as his own children, 
and also inherited the share of their de- 
ceased mother. The law in Missouri is,” 
that when the husband shall die without 
any child or other descendants in being 
capable of inheriting, his widow shall be 
entitled to one-half of the real and personal 
estate belonging to the husband at the time 
of his death, absolutely, subject to the pay- 
ment of the husband’s debts. A husband 
and wife adopted a child and the wife died. 
Afterwards the husband married again. He 
died testate, having devised land to his 
adopted son. His widow claimed half of 
his estate, on the ground that her husband 
left no child, within the meaning of the 
statute. But the Court held,’* that for all 
the purposes of inheriting from the adopt- 
ing parent, the adopted child became, and 


Sandar’s Justinian 105. 
Humphries v. Davis, 100 Ind. 274. 
Wagner v. Varner, 50 Iowa 532. 
R. S. Mo. 1919, see. 32. 

Moran v. Stewart, 122 Mo. 295. 


(13) 
(14) 
(15) 
(16) 
(17) 





was, the lawful child of the adopting par- 
ent, and was a child within the meaning of 
the statute above set out, and that the 
widow was not entitled to one-half of the 


land. 


Inheritance in Two-fold Capacity as 
Child and Grandchild.—A testator, leaving 
his property in trust, provided that the 
trustees, upon the death of all the testator’s 
children, “shall distribute such trust prop- 
erty remaining in their hands to such of 
my grandchildren as shall then be living, in 
equal shares, so that none shall take by rep- 
resentative, but all per capita.’”’* The tes- 
tator adopted one of his grandchildren as 
his own child. This adopted child (in fact, 
a grandchild) died during the life of the 
last surviving child of the testator, leaving 
a son surviving him, This son claimed that 
as the testator had adopted his father as 
his own son, he thereby became a grandson 
of the testator, and consequently entitled 
to a grandson’s share of the testator’s es- 
tate. But in his will the testator said that 
having adopted his grandchild as his own 
child, it was not his intention that he should 
share in his estate as one of his children, 
“but that he should take under my will 
only the share of a grandchild.’ The Court 
held that under this clause of the will, the 
son of the adopted child was not entitled 
to any part of the testator’s estate, on the 
ground that the testator had disregarded 
the adoption, so far as the inheritance of 
his adopted child was concerned, and had 
provided in his will that he should only take 
the share of a grandchild. 

In a Massachusetts case’® a person died 
intestate, leaving as his heirs at law and 
distributes five daughters and a grandson, 
the only child of a deceased son. After 
the death of his son, the intestate adopted 
his grandson as his child. This adopted 
son claimed one-seventh part of the estate 
of the intestate as an adopted son, and also 
one-seventh part by right of representation 


(18) 
(19) 


Clarke v. Rathbone, 221 Mass. 574. 
Delano v. Bruerton, 148 Mass. 619. 
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of his father. The Court says that “the 
same person cannot, as to the legal descend- 
ants of his adopting parents, stand in the 
position of his son and at the same time 
claim to inherit a portion of his property 
as his grandson. It is to be continually 
borne in mind that we are not dealing with 
the question whether Henry Curtis can in- 
herit as a son from his adopting parent, and 
at the same time inherit directly from his 
father. If his father left property he 
would have the right to inherit it. But the 
sole question is as to the right to inherit 
the property of his grandfather and adopt- 
ing father in a double capacity, as his son 
and as his grandson. He claims the sight 
to inherit, under the first part of the sec- 
tion?® as his son, and under the last clause, 
because he is included among his ‘kindred.’ 
When the Legislature provided that no per- 
son should, by being adopted, lose his right 
to inherit from his natural parents or kin- 
dred, we do not think it understood or in- 
tended that ‘kindred’ should include the 
adopting parent.” 

The Courts of Pennsylvania on this ques- 
tion held the same way as do those of Mas- 
sachusetts.2 In the course of its opin- 
ion the Court says: “The adopted child 
does not stand on the full footing of an 
“al child, even as to his legal rights. He 
Bas — ““""’ -«ohts as the statute clearly 
gives him. * * * ‘Ltic “xt of 18872? intended 
to put the adopted child ont. cameo feet 
ing as actual children, if such there shoaag 
he, but not on any more favorable footing. 
This would be the natural and presumed 
intent, but it is put beyond question by the 
proviso. Having enacted that the adopted 
child shall have ‘all the rights of a child 
and heir,’ the framers of the Act, apparent- 
ly out of caution, lest the word ‘heir’ 
sould seem to give a preference over other 
children, added the proviso that he should 


inherit ‘only as one of them.’ The Act did 
rot apparently contemplate, certainly did 
(20) Pub. Stats. C. 148, sec. 7. 
(21) Morgan v. Reel. 213 Pa. St. 81. 


Act of May 19, 1887, P. L. 125. 


XUM 








not expressly provide, for the case of an 
adoption of a grandchild, but the plain in- 
tent that the status of the adopted child 
should be equal, but not superior, to that 
of the others, is enough to settle the ques- 
tion.” So the Court held, that the adopted 
grandchild inherited as a child only, and not 
in a double capacity as child and grand- 
child. 


Inheritance From Kindred of Adopting 
Parent.—In Wisconsin, a husband and wife 
adopted a child under the laws of that 
State, and then moved to Illinois. In the 
latter State the wife died and thereafter 
the husband married again, and a daughter 
was born as issue of this marriage. The 
second wife died, and soon thereafter the 
husband died, leaving real estate in Illinois, 
and also leaving his last will, by which he 
gave all his property to the child of the 
This child of the second 
marriage died, leaving no children, no 
brother or sister, but leaving one grandpar- 
ent surviving her. The adopted: child claim- 
ed the property as heir of her adopted sis- 
ter. The Court held,”* that she was not the 
heir of her adopted sister, for the reason 
that the Illinois law expressly prohibited 
an adopted child from inheriting property 
from the lineal or collateral kindred of its 
adopting parents by right of representa- 
tion.2* The Wisconsin statute, where the 
adopted child acquired its status, did not 
prohibit it from inheriting from the lineal 
 sqllateral kindred cf its parents, and the 


Court ruled: tat the tights of inheritance 
acquired by the adopted chia uncer ‘the 


law of Wisconsin will he recognized and 
upheld in Illinois, only so far as they are 
not inconsistent with the law of descent of 
Illinois, so that if by the Illinois statute of 
adoption the adopted child could not take 
under the statute of descent of Illinois, then 
she could not take, no matter what might 
be the law of Wisconsin in respect to the 
rights of an adopted child. 


second marriage. 


(23) 
(24) 


Keegan v. Geraghty, 101 Ill. 26. 
Ill. Stat. 1874, Sec. 5. 
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In Pennsylvania an adopting father died 
before his brother, who died intestate. The 
Court held that the adopted child could not 
inherit a share in the estate of the intes- 
tate.** The Court said: “As he is not of 
the blood of this intestate he cannot inherit 
from him under the intestate act of 1833; 
but it is contended that under the statute 
providing for the adoption of children he 
can. The seventh section of the act of May 
4, 1855, which was amended by the act of 
May 19, 1887, Stewart’s Purdon, page 279, 
pl. 1, only as to the necessary parties to the 
adoption proceedings, provided that an 
adopted child should have all the rights of a 
child and heir of such adopting parent. It 
does not, however, give such a child the 
rights of ‘a nephew or niece, and of a col- 
lateral heir of the brothers and sisters of 
the adopting parent; and if it had the in- 
tention to change the intestate acts so that 
intestate’s estate should descend without 
his consent to a person not of his blood, 
surely such an intention should have been 
clearly expressed. It is suggested that if 
the adopted child has all the rights of a 
child, it necessarily has the rights of inher- 
itance, as a natural child of the adopting 
parents. If so the child could inherit as 
such from the natural children* and it 
would not have been necessary to provide 
in the concluding part of the section that 
the adopted child and other children of the 
adopting parent should ‘inherit from and 


through each other as if all had been the } 


lawful children of the same parent?“ «nie 


...abvious purpose .of..the «¢# Was to provide 
for the adoption of children, and to amend 


the intestate laws only so that the adopted 
child could inherit from the adopting parent 
and his children.” 


In Tennessee, a person died, leaving as 
survivors a daughter, a grandson, and an 
adopted son. Afterwards, the grandson 
died intestate, and the Court held,?* that 


Burnett’s Estate, 219 Pa. St. 699. 
Helms v. Elliott, 89 Tenn. 446. 


(25) 
(26) 





‘inheritance from the parent only.” 





the adopted uncle was not entitled to inherit 
from the grandson, but that the aunt in 
blood took all of the estate as distributee of 
the intestate. The Court said: “It is con- 
tended that the legal status of the adopted 
child is the same as that of the child born 
in lawful wedlock, and that as a conse- 
quence the same rights as heir and next 
of kin exist in the one case as in the ‘other 
—not only as to the parent, but as to all 
other persons. This position is sound in 
part only. So far as the parental obliga- 
tions and the estate of the adopting parent 
are concerned, it is well taken, but beyond 
that it is not tenable. As to the estates of 
others persons than the adopting parent, the 
law of adoption fixes no right in the adopt- 
ed child. It is only as to the adopting par- 
ent that the adopted child is made ‘heir or 
next of kin’ by the statute.” By the adop- 
tion, the adopted son, became vested with 
all the rights of heir and next of kin of 
the adopting father, but he was not thereby 
made the heir and next of kin of the chil- 
dren born to the adopting father. 

In Kansas it has been held,?* that an 
adopted child cannot inherit the share 
which her adopting father would have 
taken in the estate of his brother, had he 
survived his brother. The Kansas Court; 
bases its decision on the statute of J" 
where the adoption took pl a 
us of the adopted" was fixed, for it 
says that.=© language of the statute of 

sets * * * seems to restrict the right of 
inheritance given to the adopted child to an 
The 
laws of IIlinois** say that the relation be- 
tween the adopting parent and child shall 
be as to their rights and liabilities, the same 
as if the relation,of parent and child existed 
between them, except that the adopting 
father or mother shall never inherit from 
the child ; but to all other persons the adopt- 
ed child stands related as if no such act 
of adoption had taken place. 


Boaz v. Swinney, 79 Kan. 332. 
Laws of Ill., 1867, p. 133. 


(27) 
(28) 
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In Michigan the Court held,?® that an 
adopted child cannot share in the distribu- 
tion of the estate of the brother of its 
adopting mother, that is, cannot inherit 
through the deceased adopting mother, her 
share in her brother’s estate. The Court 
said: “The power to inherit from the 
adopting mother is given by the statute, 
and that is as far as the statute goes. It 
does not say that she shall be the heir of 
the adopting mother’s kindred, nor that 
she may inherit from them by the right of 
representation of the adopting mother.” 
The same rule is followed in Missouri. 
A bachelor died intestate, leaving surviving 
him a brother, and nephews and nieces. A 
brother predeceased him, leaving one son 
and an heir by adoption. This adopted 
child claimed that she was an heir of her 
adoptive father’s brother. After a very 
full discussion of the subject, Judge Lamm 
says: “The doctrine to be gathered from 
the foregoing cases is announced to be, in 
effect, to deny the right of the adopted 
child to’ succeed to the estate of any mem- 
ber of the adopting family, other than the 
adopting parent, and that such adopted 
child does not succeed to the estate of an- 
cestors or collateral kin of the adopting 
parent, nor to the estate of children born to 


the adopting parent.*° 
Inheriting -From Adopted Child.—In 


Iowa it is held,**. that under the general in- 
heritance statutes of the State-the heirs of 


an adopting parent, upon the death of.an _ 


adopted child, unmarried and without issue, 
would not inherit the property of such child, 
but that the same would pass to the natural 
parents of the child. The Court said: “The 
attempt to introduce a peculiar rule of de- 
scent for property acquired by the adopted 
child from the adopting parents might seem, 


from] in particular cases, to be more in accord- 


idopt- 
h act 





ance with our general notions of natural 
justice. Such rule would, however, not 
only be without statutory authority, but in 
many cases would unnecessarily lead to the 


Van Derlyn v. Mack, 137 Mich. 146. 


Hockaday v. Lynn, 200 Mo. 456. 
Baker v. Clowser, 158 Iowa 156. 


(29) 
(30) 
(31) 
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greatest confusion in its application. Sup- 
pose the adopted child should for many 
years outlive its adopting parent and also 
its natural parent, having by inheritance 
derived property from each, and having 
also accummulated property of its own. 
How could any court undertake to deter- 
mine what portion of the estate left by such 
child goes to heirs in the line of the adopt- 
ing parent and what portion should go to 
heirs in the natural line?” 

In Missouri it is held,** that the natural 
child of an adopted child shares in the dis- 
tribution of the estate of the adopting par- 
ent dying intestate, the adopted child hav- 
ing predeceased the adopting parent. Judge 
Williams, speaking for the Court, quotes 
from Ruling Case Law,** as follows: “If 
an adopted child dies during the life of its 
adopting parent, leaving children, such chil- 
dren are for most, if not for all, purposes, 
regarded as natural grandchildren of the 
adopting parent, and are entitled to repre- 
sent their parent and to receive from the 
estate of his adopting parent what he would 
have been entitled to receive had he lived 
until after such parent’s death.” In the 
same case, Judge Williams says that the 
natural child of the adopted child, does not 
in a proper sense, take under the deed of 
adoption. The deed of adoption created 
the status of an inheriting child in the 
adopted child and the right of the child 
of the adopted child to represent his father 
is given by the statute of descents, by the 
use of the words “or their descendants.” 
In a much earlier case,** it was held that 
on the death of an adopted child his estate 


will go to his relations by blood, and not to 
those by adoption ; and this even where the 
estate which so descends has been derived 
from the adoptive parent. 

The same rule is followed in Wisconsin, 
where it is said** that “the statute having 
expressly declared that the adopted child 


(32) 
(33) 
(34) 
(35) 


Bernero v. Goodwin, 267 Mo. 427. 
R. C. L. 614. 


Reinders v. Koppelmann, 68 Mo. 482. 
Hole v. Robbins, 53 Wis. 514. 
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shall inherit from the adoptive parents, and 
having omitted to declare that the adopted 
parent shall inherit from the child, we think 
it must be held, according to the rules of 
construction, that the general law of inher- 
itance was not intended to be changed in 
favor of the adoptive parent, and that the 
estate of the adopted child upon his death 
without a will, must descend to his kindred 
of blood.” 

In Arkansas the adopting parents do not 
inherit from the adopted child,** and in 
Illinois the statute provides that the adop- 
tive parents shall not inherit any property 
of the adopted child that came to it from 
its kindred by blood.** But in South Da- 
kota the contrary is the case,** and there 
it is held that the adopting mother took 
all the real property situated in that State 
which the adopted child inherited from his 
kindred by blood. 

In Indiana it is held,*® that the adopting 
parent or his or her heirs inherit from the 
adopted child all property, real and per- 
sonal, that came to the adopted child by 
gift, devise, or descent from the adopting 
parent or parents, whenever he, she or they 
would have inherited such property if the 
adopted child had been the natural child 
of the adopting father or mother, to the 
entire exclusion of the natural heirs of such 


child. 


Inheriting Through Adopted Child.—In 
Vermont an intestate died, leaving a wife 
surviving him and several brothers and sis- 
ters and an adopted daughter. During the 
life of the intestate the adopted daughter 
died, leaving surviving her a son. The 
Court held,*® that the son of the adopted 
daughter, deceased, was entitled to inherit 
through her by right of representation a 
share in the adoptive father’s intestate es- 
tate. The question came up for the first 
time in the Vermont Court (1912) and the 


(36) White v. Dotter, 73 Ark. 130. 
(37) Hurd’s Rev. Stat. 1909, C. 4. 

(38) Calhoun v. Bryant, 28 S. D. 266. 
(39) Davis v. Krug, 95 Ind. 1. 








Court reviewed the authority exhaustively, 
and said that as the doctrine of adoption 
was unknown to the common law, but was 
recognized by the civil law, it was proper 
to look to the civil law for the proper 
definition of the term and in aid of the in- 
terpretation of the provisions of the Ver- 
mont statute on the subject of adoption. 
The Court quoted from the Vidal Case*! 
as follows: “Under the Roman. law, the 
person adopted entered into the family, and 
came under the power of the person adopt- 
ing him. And the effect was such that the 
person adopted stood not only himself in 
relation of child to him adopting, but his 
children became the grandchildren of such 
person.” 

This same question came up for the first 
time in the Court of Appeals of Kentucky 
in 1911, before the Walworth Case, supra, 
was decided, and the Kentucky Court 
held,*? that the child of the adopted child 
could not inherit the share which his foster 
mother would have received, if living, from 
the estate of her mother, who died intes- 
tate. The Kentucky case is very brief, and 
cites two Kentucky cases,** where it is held 
that the adopted child is made capable of 
inheriting from its adopting parents, as if 
he had been born to them and were in fact 
their child. But the Couri said: “But we 
are cited to no authority, statutory or oth- 
erwise, where it has been held that an 
adopted child is thereby made capable of 
inheriting from those who have adopted 
him.” The Court cites other cases** as 
expressly holding that an adopted child 
cannot inherit from the collateral kindred 
of its adoptive parents, nor from the an- 
cestors of such parents, nor from their 
natural children; and, continuing, the 

(40) In re Walworth’s Estate, 85 Vt. 322. 

(41) 13 La. Ann. 516. 

(42) Merritt v. Morton, 143 Ky. 133. 

(43) Power v. Hafley, 85 Ky. 671; Atchison 
v. Atchison, 89 Ky. 488. 

(44) Van Meter v. Sankey, 148-Ill. 536; Mea- 
der v. Archer, 65 N. H. 214; Phillips v. McCon- 


ica, 59 Ohio St. 1, and Sunderland’s Estate, 60 
Iowa 732. 
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Court said: “And in Vermont, where by 
special statute an adopted child is made an 
heir-at-law in as full and perfect a manner 
as if born to the adopting parents, it is held 
that the adopted child cannot become an 
heir of a brother of his adoptive mother, 
although she would be an heir if living.” 
The Kentucky Court then said: “The act 
of the foster parents in adopting the child 
is a contract into which they entered with 
those having the lawful custody of the 
child, an agreement personal to themselves, 
and while they have a perfect right to bind 
or obligate themselves to make the child 
their heir, they are powerless to extend this 
right on his part to inherit from others. 
All inheritance laws are based or built upon 
natural ties of blood relationship, whereas 
an adopted child’s right to inherit rests 
upon a contract, and hence only those par- 
ties to the contract are bound by it.” 


In the Walworth Case, supra, the Ver- 
mont Court said: “The exceptants rely 
upon the cases of Moone v. Moone’s Exrs., 
supra, and Stanley v. Chandler,*** as au- 
thorities against such right of representa- 
tion. Yet they are not so. In the Moone 
Case by the special act the name of the 
person was changed, and she was ‘consti- 
tuted heir-at-law of,’ etc., in as full and 
perfect a manner as if she had been the 
slaughter of the said man and wife named, 
‘born in lawful wedlock.’ The word 
‘adopt’ or ‘adoption’ is not used in the act, 
hence a construction based upon the mean- 
ing of the term ‘adoption’ under the civil 
law, as in the Louisiana case, could not be 
given; nor did the act confer upon either 
patty, any rights, duties, or obligations 
other than such as resulted from the mere 
creation of an heir-at-law. * * * We think 
that the Moone Case and the Stanley Case 
are so distinguishable in bases, and in the 
questions involved, from the case at bar, 
that they have but little force as precedents 
in solving the questions before us.” 


(45) 
(45a) 


Moone v. Moone, 35 Vt. 98. 
53 Vt. 519. 





In New Hampshire the son of an adopt- 
ing parent inherit through the 
adopting parent the estate of the latter’s 
mothcr, where the adopting parent dies be- 
fore his mother.*® 


cannot 


In Georgia, where the testator adopted a 
child and the child died before the testator, 
the children of the adopted child stood in 
their father’s place and inherited the share 
of their father in the testator’s estate.*’. 

In Kansas an adopted child died intestate, 
leaving a husband and child, before the 
death of her adoptive father, who left sur- 
viving a widow. The Court held,*® that 
the widower and child inherited the share 
in the estate of the adoptive father, which 
the adopted child would have taken had 
she been alive when he died. 


In 1842 the Legislature of Kentucky by 
a special act authorized one Hafley to 
adopt a child in which she was made 
capable of taking and holding, by descent, 
ithe estate of her adopting father, real, per- 
sonai, and mixed, in as full and as compleie 
a manner as if she was his lawful child 
After the adoption she married one Power, 
and severai years after her marriage, she 
died, leaving children. After her death, 
the adopting father, Hafley, died. The chil- 
dren of the adopted daughter claimed the 
estate of the adopting father as his legal 
representatives. The Court held,*® that the 
children of the adopted mother were the 
legal grandchildren of the adopting father, 
and as such were entitled to share in the 
distribution of his estate, under the Ken- 
tucky laws of descent. 

Do Terms “Child,” “Children,” “Heirs,” 
“Issue,” etc., Include Adopted Children? 
—The word “heirs” will include all who 
stand in a relation to the ancestor that will 
entitle them to inherit upon his death. This 
would include an adopted child, for the 
statute puts him on an equality with chil- 
dren by birth for the purpose of inheriting 


Meader v. Archer, 65 N. H. 214. 
Pace v. Klink, 51 Ga. 

Gray v. Holmes, 57 Kan. 217. 
Power v. Halfley, 85 Ky. 671. 


(46) 
(47) 
(48) 
(49) 
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from the adopting parent. By adoption he 
acquires no right to inherit from anyone 
else than the adopting parent. 


50 


In this case,®® the testator devised land 
to his son, but provided that if his son died 
leaving no heirs, then the land was to go to 
other children of the testator. The son 
died, leaving no children born in lawful 
wedlock, but left adopted children. When 
the will was made there was no law in IIli- 
nois providing for the adoption of children. 
The Court held that these adopted children 
could not have been within the contempla- 
tion of the testator, and, therefore, they 
eould not inherit the property devised to 
their adoptive father. 


A testator in a Massachusetts case,*! in 
his will devised the remainder to the heirs- 
at-law of his said wife. When the wife 
died she left no children, born of her body, 
but she left.an adopted son that she had 
adopted several years after the testator’s 
death. The Court held, that under the 
adoption statutes in force at the time the 
adopted child was not an heir-at-law of 
the wife, within the meaning of the law, 
and as there was nothing to show that the 
testator contemplated that his wife might, 
after his death, adopt a child, it was im- 
possible to say that, in the words of the 
statute, it plainly appeared to have been 
the intention of the testator to include in his 
devise an adopted child of his wife. He 
was not the natural heir of the wife, and 
the statutes did not give him all the quali- 
ties and rights of an heir, but only certain 
limited rights. Where a husband and wife 
adopt a child and the husband dies, ana 
leaves by his will a tract of land to a child 
of his adopted child, and restricts his 
widow (the mother of the adopted child) 
to that portion of his estate to which she 
was entitled under the statute, which pro- 
vides that if the intestate leaves issue the 
widow shall have one-third of the person- 


Wallace v. Nolan, 246 Ill. 535. 
Wyeth v. Stone, 144 Mass. 441. 


(50) 
(51) 





alty, and if no issue, one-half, the Court 
held,®* that the adopted child was issue 
within the meaning of the statute and that 
the widow was only entitled to one-third 
of the surplus. ‘The word ‘issue’ has al- 
ways been construed to mean a child or 
children, or their descendants, born of the 
marriage, and capable of taking at the death 
of the intestate; but the statute in question 
has intervened, and, on the application of 
both husband and wife, the adopted child 
is made to inherit in the same manner as if 
a child in fact.” 

An adopted child can inherit property 
deeded to his adopting father and his heirs, 
and not property deeded to his adopting 
father and his “bodily heirs,” because he 
is not an heir of the body of his adopting 
father.** A testator left a fund to trustees 
to pay the income, in stated proportions, to 
children and grandchildren, and upon their 
death to pay their respective portions to 
their lawful issue, and, if any of them 
should die without leaving lawful issue, 
then a gift-over. A granddaughter died, 
leaving no issue’ of her body, but leaving 
an adopted daughter. The’ Court held,® 
that the word “issue,” as used in the will, 
included all descendants; and as the stat- 
ute gave to an adopted child the status of 
a descendant, and all the legal con- 


, 


sequences and incidents thereof, the same, 


as though he were born in lawful wedlock, 
and, hence, the same as “lawful issue,” he 
was entitled to take the fund under the be- 
quest. 7 : 

A, in 1825, made a voluntary conveyance, 
without reserving any power of revocation, 
of personal property to an annuity company 


in trust, to pay the income to him for life,» 


and upon his death to transfer the principal 
sum to his executor or administrator, for 
the special use and benefit of any child or 
children of A; if only one, in trust for his 
or her use and benefit; if more than one, 
for their use and benefit equally, the legal 


(52) 
(53) 
(54) 


Atchison v. Atchison’s Exrs., 89 Ky. 488. 
Clarkson v. Hatton, 143 Mo. 47. 
Hartwell v. Teffi, 19 R. I. 644. 
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representatives to take their parent’s share ; 
in case of A’s death without leaving any 
issue, to pay the principal to the mother 
for her own use; in case A survived his 
mother and died without leaving any law- 
ful issue, then to pay the principal sum to 
his executor or administrator in trust for 
the use of his heirs-at-law, and the heirs- 
at-law of his mother equally to be divided 
between them. A subsequently undertook 
to change the terms of the settlement. In 
1865 he adopted a child in pursuance of 
the laws of the State, and died in 1872, 
leaving no other child, his mother having 
died before him. 


The Court held,® that A had an equit- 
able life estate and no power to change the 
terms of the settlement, and that the 
adopted child took the remainder of the 
property as a “child” under the settlement 
as one of the “legal consequences and inci- 
dents of the natural relation of parents and 
children,” by virtue of the statute of 
adoption. - 


Conclusion.—The»* df adoption con- 
fers ng wee adopted child to ad- 


ester the estate of a deceased adopting 
parent, or to select an administrator. It 
is held in Pennsylvania," that an adopted 
child is not exempt from payment of col- 
lateral inheritance tax. “It is property de- 
vised or descending to children and lineal 
descendants that is exempt from the tax. 
If the heirs or devisees are so in fact, they 
are exempt; all others are subject to the 
tax. @iving an adopted son a right to in- 
herit does not make him a son in fact. And 
he fs so regarded in law, only to give the 
rzht to inherit, and not to change the col- 
lateral inheritance tax law. As against that 
law, he has no higher merit than collateral 
blood relations of the deceased, and is not 
at all to be regarded as a son in fact.” 


(55) 

(56) 

(57) 
389. 


Sewall v. Roberts, 115 Mass. 262. 
Smith’s Estate, 225 Pa. St. 630. 
Commonwealth v. Nancrede, 32 Pa. St. 





In California,®* legacies in trust for the 
benefit of the children of the adopted 
daughter of a deceased testator are except- 
ed from the provisions of the law estab- 
lishing a tax upon “collateral inheritances. 
bequests and devises.” 


If the adopted child is by virtue of its 
status to be regarded and treated in all 
respects as the child of the person adopt- 
ing,®® and is to have all the rights and be 
subject to all the duties of the legal relation 
of parent and child the right to succeed to 
the estate of the deceased parent must be 
included. The word “issue” includes all 
descendants, and as the statute gives to an 
adopted child the status of a descendant 
all the legal consequences and incidents 
thereof follow, the same as though the 
child was born in lawful wedlock. A child 
is a lineal descendant of its adopting par- 
ents; and if, as declared by the civil code, 
an adopted child *e ev” be “regarded and 
¢-«cetin “all respects as the child of the 
person adopting” and the two “sustain to- 
wards each other the legal relation of par- 
ent and child, and have all the rights and 
be subject to all the duties of that relation,” 
it must follow that the ‘children of such 
adopted child take by inheritance as issue 
of the adopting father. Otherwise, the 
child adopted and the adopting parent 
would not sustain towards each other the 
relation of parent and child. Again, the 
act under which the taxes were imposed by 
the Court below in its title relates to “col- 
lateral inheritances, bequests and devises” 
only, and under the provisions of the Con- 
stitution its effects must be limited to the 
subjects thus described. This would ex- 
clude successions or bequests to children 
and grandchildren, whether adopted, or 
natural, for clearly they are not collateral, 
but in direct line. 

W. W. Herron. 

Jefferson City, Mo. 


(58) Estate of Winchester, 140 Cal. 468. 
(59) Civil Code, sec. 227. 
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MUNICIPAL CORPORATIONS — LIABILITY 
FOR ASSAULT BY AGENT. 





MUNICK v. CITY OF DURHAM. 





Supreme Court of North Carolina. April 6, 1921. 





106 S. E. 665. 





City operating water system was liable for 
assault by superintendent of the waterworks 
on consumer's tender of 50 cents in pennies in 
payment of water bill, since the assault was 
made by the superintendent while acting in his 
sapacity as agent for the city, and since the 
city operated such water plant in its business 
capacity and not in its governmental capacity. 





The waterworks in the city of Durham are 
owned by the municipality and are operated 
by it under the supervision of the defendant 
board of water commissioners. Among their 
employees was one Harvey Bolton, who had 
general charge and supervision of said water 
system, and among whose duties it was, as- 
sisted by others under his supervision, to 
keep the books continuing the accounts 
against all customers purchasing water, to 
render statements to cxia consumers for the 
water used by them and collect an seme guo 
and to give receipts upon payment of said 
bills. This is an action by the plaintiff against 
the city for damages for assault and battery 
upon him by said Bolton. 

CLARK, C. J. The testimony for the plain- 
tiff presents one of the most singular occur- 
rences that has come to this court. The de 
fendant offered no evidence, and the non-suit 
was granted on the uncontradicted testimony 
for the plaintiff as above set out. It is there 
fore taken as true, with all the inferences from 
it in the most favorable light to the plaintiff. 
But, indeed, there seems to be but one that 
could be drawn from it. The plaintiff, an old 
and feeble man, went to the water company 
on receiving a notice sent by it to pay his bill. 
He handed the clerk the money and she gave 
him a receipt. A part of the payment was 50 
“pennies,” that is, one-cent pieces, wrapped up 
together. While he was standing there and 
she was counting the pennies, the manager of 
the water company came in, knocked the pen- 
nies off the counter on the floor, cursed the 
plaintiff, calling him a “G——d d——n Jew,” 
told him to pick up the pennies, struck him, 
pulled him into another room, struck him re- 
peatedly, interrupted this to admit another 
patron, and after the latter went out the super- 
intendent resumed his beating of the plain- 
tiff, who offered no resistance and begged to 





be turned loose to go home, shook him, choked 
him, put a towel over fis face suffocating him, 
and finally, when the plaintiff tendered a dollar 
bill, he told him to take his pennies and to 
leave and not come back. 

The official (Bolton) was indicted in the 
criminal court and convicted and merely fined. 
Taking this occurrence to be as stated by the 
plaintiff, who. is not contradicted and who 
proved a good character, a more brutal and 
unprovoked assault could not be presented. It 
was absolutely without justification. The pen- 
nies, under the United States statute, were a 
legal tender to the amount of 25 cents (U. S. 
Compiled Statutes 1918, § 6574), and if the 
clerk had objected the water company could 
not have been compelled to receive beyond 
that sum in pennies, but it was no offense to 
tender a larger sum in one-cent pieces, and the 
lady clerk accepted them; and even if the 
tender of 50 of them was for any reason ob- 
jectionable (which does not appear), it cer- 
tainly did not justify the treatment the plain- 
tiff received. 

There is no explanation of the conduct of 
the company’s superintendent, and the only 
provocation given which we can infer from the 
language used by Bolton is the fact that the 
P'-imtiff was a Jew. He made no other charge. 


The treatm . 
“* which the plaintiff received is 
paralleled by tha ~+,.. . 
J Ch is portrayed by Scott 
in Ivanhoe in the treatmen: .¢ 6 
Isaac of York 


seven centuries ago, and by Shakes,-.,.. 
meted out to Jews in the Merchant of Venice, 
also centuries ago. The world has long out- 
lived this treatment of an historic race, except, 
perhaps, in “darkest Russia’ when under the 
Czars. When Disraeli, later Prime Minister 
of the British Empire, was reproached in Par- 
liament for being a Jew, he made the mem- 
orable reply, “When the ancestors of the right 
honorable gentleman were Painted savages 
roaming naked in the forests of Germany, my 
ancestors were princes in Israel aaq high 
priests in the temple of Solomon.” 


Every voter, every witness, and every Oficjg] 
takes an oath upon a sacred book, every sp. 
tence and word in which was written by . 
Jew. When the Savior was incarnated after 
the flesh he was of the tribe of Judah, and 
His mother, whom a great church holds im- 
maculate, if not divine, has her name borne 
by millions throughout the civilized world. 
Whatever the shortcomings of any indiv:dual, 
it is strange that in this day of enlightment 
such prejudices as were shown in this case 
should survive against the race to which the 
plaintiff belongs. This plaintiff proved, with- 
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out contradiction, a good character, and certain- 
ly there is no evidence which justified in any 
degree the brutal assault made upon him, for 
which no excuse is offered. For some unex- 
plained reason, the brutal assailant, though 
convicted, was punished only by a fine. It is 
to be presumed, however, that the city dis- 
charged him from its service. 

The ground upon which the nonsuit was 
asked and allowed, as presented in this court, 
is that the defendants and the city of Dur- 
ham are not responsible for the act of its agent, 
Harvey Bolton, superintendent of the water- 
works, or that at least in making the assault 
he was not within the scope of his authority, 
in that he had no instructions from the de- 
fendants to commit such violence. At the time 
that the assault was made by the said Harvey 
Bolton he was acting in his capacity as agent. 
Had he been acting for a water company under 
private ownership, it could not be contended 
that the corporation would not be responsible. 
He was there in the prosecution and further- 
ance of the duties assigned to him by the de 
fendant municipality. Roberts v. Railroad, 143 
N. C. 179, 55 S. E. 509, 8 L. R. A. (N. S.) 798, 
10 Ann. Cas. 375. Indeed, the facts are very 
similar to those in Bucken v. Railroad, 157 
N .C. 448, 73 S. E. 137. “Acting within the 
scope of employment means while on duty.” 
Cook v. Railroad, 128 N. C. 336, 38 S. E. 926. 

In Ange v. Woodman, 173 N. C. 33, 91 S. E. 
586, it is said: 

“It is now fully established that corporations 
may be held liable for negligent and malicious 
torts, and that responsibility will be imputed 
whenever such wrongs are committed by their 
employees and agents in the course of their 
employment and within its scope * * * in 
many of the cases, and in reliable text-books 
* * * ‘course of employment’ is stated and 
considered as sufficiently inclusive; but, wheth- 
er the one or the other descriptive term is used, 
they have the same significance in importing 
liability on the part of the principal when the 
agent is engaged in the work that its principal 
has employed or directed him to do and * * * 
in the effort to accomplish it. When such con- 
duct comes within the description that consti- 
tutes an actionable wrong, the corporation prin- 
cipal, as in other cases of principal and agent, 
is liable not only for ‘the act itself, but for the 
ways and means employed in the performance 
thereof.’ ” 2 

This court has often held the master liable, 
even if the agent was willful, provided it was 
committed in the course of his employment. 
Jackson v. Tel. Co., 189 N. C. 347, 51 S. E. 1015, 
70 L. R. A. 738. 


Indeed, the doctrine goes further, and the 
principal is liable if one coming on the prem- 
ises in connection with business dealings, or 


— 





by invitation, is assaulted by one of its agents. 
This is settled by the leading case of Daniel 
v. Railroad, 117 N. C. 592, 23 S. E. 327, 4 L. 
R. A. (N. S.) 485, and the numerous citations 
to the case in the Annotated Edition. Indeed, 
the same ruling has been uniformly made and 
was reaffirmed at this term in Clark v. Bland, 
106 S. E. 491. 

Not only is the corporation liable for in- 
juries thus committed by its agents, but “it 
is the duty of a carrier to protect its passen- 
gers from injury, insult, violence, and ill treat- 
ment from its servants, other passengers, or 
third persons.” Seawell v. Railroad, 132 N. C. 
859, 44 S. E. 611. 

That the corporation is liable for the mis- 
treatment of one invited upon its premises as 
this plaintiff was, or even if it fails to protect 
him as far as it can from violence by others 
while upon its premises, is beyond contro- 
versy. Indeed, the principle is so well settled 
that it needs no citations of authority. 

We apprehend, however, that his honor did 
not nonsuit the® plaintiff upon any views to 
the contrary, but doubtless upon the ground 
that the city was not liable. That contention 
by the defendant is equally untenable. 

The distinction is very broad and clear and 
is settled by all the authorities substantially 
as follows: Wherever a city is exercising a 
governmental function or police power, it is 
not responsible for the torts or negligence of 
its officers, in the absence of a statute impos- 
ing such liability; but when it is acting in its 
business capacity, as in operating a water or 
lighting plant, or Other business function, it 
is liable for the conduct of its agents and serv- 
ants exactly to the same extent that any other 
business corporation would be liable under the 
same circumstances. The distinction thus laid 
down in MclIlhenney v. Wilmington has been 
often cited with approval. 

To sum up: The assault upon the plaintiff 
was of the most brutal and unprovoked nature. 
Indeed, there is no evidence set up in this 
case that tends to palliate or mitigate the as- 
sault, which, it appears, was entirely unpro- 
voked. There is no question that Bolton was 
the officer of the corporation and was acting 
in the discharge of his duty, and that the 
plaintiff was on the premises at the invitation 
of the corporation, and, further, it was the 
duty of the corporation, not only to refrain 
from assaulting or injuring the plaintiff while 
there, but to protect him from any violence 
which it could reasonably have foreseen if 
offered by others; and, still further, the city 
Operating the water plant in its business ca- 
pacity and not under its governmental or po- 
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lice power, on these facts the same liability 
was imposed upon the city as if it were a 
business plant. 

The judgment entering a nonsuit must be 
reversed. 


Nore.—Liability of Municipality in Operation 
of Waterworks—In furnishing water to private 
consumers, a city is acting in a private business 
capacity, and is bound to exercise ordinary care, 
and for failure to exercise ordinary care, it is 
liable for injuries proximately caused thereby to 
the same extent that a private person or corpora- 
tion operating a waterworks system would be 
liable. State Journal Printing Co. v. Madison, 
148 Wis. 396, 134 N. W. 909; Nemet v. Kenosha, 
Wis., 172 N. W. 711; Flutmus v. Newport, 175 
Ky. 817, 194 S. W. 1039; Murray v. Boston, 219 
Mass. 501, 107 N. E. 416; Henry v. Lincoln, 
93 Neb. 331, 140 N. W. 664; Coleman v. La 
Grande, 73 Oreg. 521, 144 Pac. 468; Bjork v. 
Tacoma, 76 Wash, 225, 135 Pac. 1005. 


“It has been repeatedly held in the application 
of the well-settled distinction between public and 
private functions, that the establishment and 
maintenance of a system of water supply in part 
for the use of inhabitants who pay for the 
necessity thus supplied is a commercial venture, 
and -that for negligence in connection therewith 
the city or town is liable as a private corpora- 
tion would be in performing a similar service. 
Pearl v. Revere, 219 Mass. 604, 107 N. E. 417. 
Thus, a waterworks system owned and operated 
by a municipality renders the city liable for neg- 
ligent mismanagement thereof resulting in in- 
jury, and this is true, it has been held, where 
damage resulted from the bursting of a water 
main due to negligence of the city’s servants, 
notwithstanding such main was used for fire pro- 
tection, where it appeared the fire department 
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sum of $24,000 additional compensation and 
the amount of the monthly retainer fixed by 
contract with the trustee. See 270 Fed. 710. 

I think that justice to all concerned would 
require that this statement be made in an 
early issue of your publication. 

Yours truly, 
MAX ISAAc. 

Brunswick, Ga. 








HUMOR OF THE LAW. 





“My son, you should learn to practice self- 
restraint.” 

“That’s old stuff, Dad. Don’t you know that 
the reformers are doing all the restraining that 
anybody could possibly need.”—Judge. 





A college education was deemed worthy of 
the son of a profiteer, and when he came home 
for the holidays he was questioned by his fond 
parents as to the nature of his studies. 

“Well, father,” said the son, “I’ve been learn- 
ing arithmetic.” 

“Yes, well,” said the father impatiently, a 
little disappointed. 

“And French, German, Euclid,” went on the 
son. 

“Ah, yes,” 
“that’s better. 


returned the father joyfully, 
Now just tell me the Euclid 


had no control over the waterworks system. Nor | for ‘good morning’.”—Eachange. 


does it change the liability in the least, although 
a portion of the water is used in part for pub- 
lic purposes. 8 McQuillin, Mun. Corp., sec. 2680, 
citing Blake-McFall Co. y. Portland, 68 Oreg. 
126, 135 Pac. 873; Simon v. New York, 82 Misc. 
454, 143 N. Y. Supp. 1097. 








CORRESPONDENCE. 





A TRUSTEE IN BANKRUPTCY WHO 
TURNED A BANKRUPT BUSINESS IN- 
TO A SOLVENT GOING CONCERN: 





Editor, CENTRAL LAW JOURNAL: 

There were several errors regarding the 
amounts of the allowance in your story of the 
case of the Yaryan Rosin & Turpentine Com- 
pany (92 Cent. L. J. 405). They are traceable 
to the error in the newspaper article I sent 
you. The trustee in bankruptcy received $15,- 
000, and in addition thereto received, during 
the administration in bankruptcy, $16,000, mak- 
ing a total of $31,000. . The counsel for the. trus- 
tee in bankruptcy (the writer) ‘received the 





Maud Muller on a summer's day 

Went on a strike for higher pay. 

So laying down her trusty rake, 

She gave the harvest field the shake. 

She showed the boss her union card, 

And said that times were getting hard. 

The cost of living was so high 

That she was hardly getting by. 

And, furthermore, the price of hay 

Would justify a raise in pay. 

And if refused her just demands, 

She’d call out all the hired hands. 

The farmer who in anger roared, 

Referred her to the Labor Board, 

Who passed the buck to Warren G., 

Who passed it to a commit-tee, 

Composed of wise and learned men, 

Who promptly passed it back again. 

Whereat Maud Muller said, “Oh, fudge!” 

And got herself elected judge. 

And now besides her princely pay 

She gets her rake-Off every day. 
—L. C. Davis, Post-Dispatch. 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions ef the 
State Courts of Last Resort and of the Federal 
Courts. 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 
Pub. Co., St. Paul, Minn. 
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1. Bankruptey—Petition to Revise.—A _ peti- 
tion to revise opens only questions of law, and 
the appellate court cannot review the decision 
of the District Court on a question of ‘fact.— 
Yaryan Rosin & Turpentine Co. v. Isaac, U. &. 
Cc. C. A., 270 Fed. 710. 

2. Banks and Banking—Forged Check.—Ilf a 
depositor is guilty of negligence in not discov- 
ering and giving notice of a forgery, then the 
bank might thereby be prejudiced because it 
is prevented from taking steps, by the arrest 
of the criminal, or by attachment of his prop- 
erty, or any other form of proceedings, to com- 
pel restitution; and it is for the jury to say 
whether the bank has been deprived of or de- 
layed in the exercise of any rights, the prac- 
tical effect of which will enable it to protect 
itself—Bank of Black Rock v. B. Johnson & 
Son Tie Co., Ark., 229 S. W. 1. 

3. Status Apart From State.—Pursuant to, 
constitutional and statutory enactments, the 
Bank of North Dakota, as an agency of the sov- 
ereign power, engaged in the banking business, 
has a distinct status separate and apart from 
that of the state itself. This status permits it 
to function as a distinct and separate agency 
of the sovereign power.—Sargent County v. 
State, N. D., 182 N. W. 270. ra 

4. Bills and Notes—Attorney’s Fee.—A stipu- 
lation for ._payment of a reasonable attorney’s 
fee, if the obligee in a contract should, employ 
an attorney to enforce or defend his rights 
thereunder by reason ‘of the obligor’s breach, is 








not in the nature of a penalty, and it is com- 
petent for contracting parties, not only to stipu- 
late for a reasonable attorney’s fees to be paid 
by the maker of a note in the event of collec- 
tion by an attorney after default, but to fix 
the amount of the reasonableness of such fee; 
the prima facie presumption being that an 
amount fixed by them is reasonable.—Vinyard 
v. Republic Iron & Steel Co., Ala., 87 So. 652. 
5. Corporate Note.—A stockholder who is 
also an officer and director in a Missouri cor- 
poration, and who, without receiving any direct 
consideration therefor and without any lan- 
guage of qualification, signs his name on the 
back of a note given in Missouri by the cor- 
poration to itself to be negotiated for the pur- 
pose of procuring money for the corporation, 
is liable under the Missouri Negotiable Instru- 
ments Law as an indorser, and is entitled to 
notice of dishonor on non-payment of the note. 
—Crane v. Downs, Kans., 196 Pac. 600. 





6.— —-Purchaser Before Maturity.—If a note 
did not contain an acceleration clause, and had 
not matured because of failure to pay accrued 
interest, a purchaser thereof in good faith for 
value was a purchaser before maturity for val- 
ue.—Taylor v. Buckner, Ore., 196 Pac. 839. 


7. Brokers — Expenses. — While no commis- 
sions are recoverable by a broker, where thev 
are based on the amount received for the land 
by the owner, and the sale has failed through 
no fault of the owner, the broker may never- 
theless recover expenses incurred by the own- 
er’s authority in securing options to cancel 
leases to enable the owner to deliver possession 
to the prospective buver.—Lee v. Greenwood 
Agency Co., Miss., 87 So. 485. 


8. Qarriers of Passengers—Loss of Baggage. 
—Where a passenger, about to enter a Pullman 
car, was detained about two minutes outside to 
have his ticket examined, while a station porter 
carrying his hand bag entered the car, the car- 
rier cannot be held liable, his bag not having 
been found, on the theory that its servants 
should have kept their eves on it, for such vigi- 
lance is not required of the carrier.—Sneddon 
v. Payne, N. Y., 187 N. Y. S. 185. 


9. Pullman Conductor not a “Passenger” or 
“Employee.”—One in the employ of the Pullman 
Company as conductor, under a contract where- 
by he ratified a contract between his employer 
and the railroad company and agreed that he 
should not have the rights of a passenger, and 
that it should not be liable for any injuries sus- 
tained by him, was not an “employee” or a 
“passenger” of the railroad company, but sus- 
tained a special contractual relation; the lia- 
bility for injuries to the Pullman company’s 
employees, not pertaining to the public duty 
resting on the railroad company as a common 
carrier, but arising solely from the contract.— 
Cato v. Southern Ry. Co., Ga., 106 S. E. 272. 


10. Res Ipsa Loquitur.—Where passenger’s 
injury resulted from slipping on a small piece 
of ice on the step box on which she stepped 
when alighting from the car, the doctrine of 
res ipsa loquitur did not apply to throw the 
burden of showing freedom from negligence on 
the carrier, no contention being made that the 
step box was defective, and it appearing by 
plaintiff's own witness that there was no ice 
on the box when it was placed on the platform. 
— v. Northern Pac. Ry. Co., Mont., 196 Pac. 

1. 


11. Schedule of Rates.—The filing of a pro- 
posed schedule of rates with the Railroad com- 
mission by a road prior to enactment of Pub. 
Acts 1919, No. 382, did not authorize an increase 
of rates in excess of those fixed in the fran- 
chise in view of Pub. Acts 1909, No. 300, § 3, 
subd. (c), 2 Comp. Laws 1915, § 8109 et seq., de- 
claring that it does not authorize the Commis- 
sion to impair any existing franchise.—Hum- 











phrey v. Detroit, M. & T..S. L. Ry., Mich., 181 
N. W. 975. 
12. Ohattel Mortgages—Annulment of. Sale.— 


Where the mortgage gave no authority to the 
mortgagee to purchase at his .own:sale, a fore- 


closure’ sale’ at ‘which the mortgagee was the 
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purchaser, and at which much of the mortgaged 
property was not present, some of-it being in 
the adjoining county, and at which all the prop- 
erty was sold en masse for a lump sum, was 
properly set aside and annulled, and the mort- 
gagor allowed to exercise his equity of redemp- 
tion.—Chenault v. Milan, Ala., 87. So. 537. 


13. Commeree — Liquor Transportation. — By 
the Reed Amendment, Congress reassumed ex- 
clusive jurisdiction over regulation of interstate 
liquor transportation.—People v. Keeley, Mich., 
181 N. W. 990. 


14. Contracts—Pawnbroker.—Where plaintiff 
seller intrusted a prospective purchaser with 
possession of a watch for the purpose of making 
a sale, the purchaser must be deemed the true 
owner thereof, to the extent that her contract 
of pledge with a pawnbroker is binding on the 
"netic gee vy, Lovey, KB. T IT EF. 
192. 


15. Test of Water Well.—In view of Acts 
36th Leg. (1919) c. 130, where plaintiff contract- 
ed to bore for defendant a water well yielding 
sufficient water to fill 30 barrels each day, the 
word “barrel” as used in the contract meant a 
barrel of 31% gallons, the standard United 
States measure except as to barrels of petrol- 
eum, and the provisions of the contract giving 
defendant right to test the capacity of the well 
for not exceeding 90 days did not give her 
absolute power to determine unappealably 
whether there was insufficient water.—Pope v. 
Joschke, Tex., 228 S. W. 986. 


16. Corporations—Certificate to do Business. 
—General Corporation Law, § 15, requiring for- 
eign corporations to procure a certificate author- 
izing the doing of business in the state, is re- 
pugnant to the commerce clause of the Federal 
Constitution, and void as applied to transac- 
tions in interstate commerce.—Publicker Com- 
wt Alcohol Co. v. Roberts, N. Y., 187 N. Y. 





17.——Provision of Charter.—Under St. 1919, 
§ 1776, providing that the directors of stock 
corporations shall choose a president and such 
other officers as the corporate articles and by- 
laws require, all officers designated by the ar- 
ticles or by-laws are to be elected by the di- 
rectors, and a provision of the corporation’s 
charter for their election by the stockholders 
is in conflict with the statute which governs 
ory election.—State v. Rosenow, Wis., 182 N. W. 


18.——Rescission of Contract—Stock subscrib- 
er, by demanding stock and advertising it for 
sale, did not waive the right to annul notes 
given for a portion of the purchase price re- 
tained by the corporations which failed to issue 
the stock or return notes for the balance of the 
purchase price, where suit to rescind was 
brought within five days after the corporation 
had returned another of his notes.—Lynch y. 
ry Moines Life Finance Co., Iowa., 182 N. W. 

. 





19. Valid Obligations.—Where the treasurer 
of a coal company contracted for the purchase 
of all of its stock, and pursuant to the con- 
tract took over the management of its busi- 
ness on behalf of himself and his associates 
in the purchase, but owing to default in pay- 
ment the contract was not carried out, notes 
given by him in the name of the company, 
without authority of the directions for money 
advanced by one of his associates, which was 
not used in the business of the company, but 
was paid for stock under the -contract, held 
not to be valid obligations of the corporation. 
—Murray v. Shipman Koal Co., U. S. C. CG. A, 
270 Fed. 740. 


20. Counter—Road Bond Issue.—Where the 
fiscal court of a county, in calling an election 
on a road bond issue, directed that the proceeds 
of the bonds to be voted should be used to con- 
struct or reconstruct roads, bridges were neces- 
-~ a included.—Crick v. Rash, Ky., 229 S. W. 


21. Covenants—Warranty—Where land was 
conveyed twice with a deficiency in acreage, the 





ultimate grantees had legal right to sue the 
first grantor on his covenants of warranty to 
his grantee, or to sue such grantee, their own 
grantor, on the covenants contained in his deed 
to them.—Martin v. Jones, Mo., 228 S. W. 1051. 


22. Criminal Law—Disorderly Conduct.—It 
was “disorderly conduct” for one, called to the 
door of her home at night by police officers 
making inquiry about matters in their line of 
duty, to curse them, slam the door, and order 
them away.—Whitten v. Mayor and Aldermen 
of Savannah, Ga., 106 S. EB. 302. 


23. Damages—Mental Anguish.—Defendant’s 
carelessness and negligence, in publishing a 
picture of plaintiff’s son in connection with a 
report of the death of a person having the same 
name, gave no right of action for the mental 
pain and anguish suffered by plaintiff from the 
supposed death of her son, where the publication 
of the picture was not done wantonly or from 
wrong motives or in willful disregard of plain- 
tiff’s parental feelings.—Herrick v. Evening Ex- 
press Pub. Co., Me., 113 Atl. 16. 


24. Diveree — Alimony.— Alimony may be 
awarded the wife in a divorce proceeding, al- 
though the husband is without property and 
must support himself and pay the alimony-out 
of his future earnings—Ramsay v. Ramsay, 
Miss., 87 So. 491. 


25. Clean Hands.—Where the court found 
that plaintiff was guilty of the same miscon- 
duct she had charged against defendant, a dis- 
missal of the bill for divorce was proper; a 
divorce not being granted under a rule of com- 
parative rectitude or turpitude.—Hatfield v. Hat- 
field, Mich., 181 N. W. 968. 


26. KFish—Ownership.—Rev. St. Mo. 1909, § 
6508, providing that “the ownership of and title 
to all birds, fish and game * * * not now heid 
by private ownership, legally acquired, is here- 
by declared to be in the state, and no fish, birds 
or game shail be caught, taken or killed, * * * 
or had in possession, except the person so catch- 
ing, taking, killing or having in possession shal: 
consent that the title of said birds, fish and 
game shall be and remain in the state of Mis- 
souri for the purpose of regulating and control- 
ling the use and disposition of the same after 
such catching,” etc., is a statute of regulation 
ony, and leaves private ownership unimpaired, 
except*’as to the right of the state to prescribe 
the seasons and conditions under which fish and 
wild game may be taken, used, and disposed of. 
—Gratz v. M’Kee, U. S. C. C. A., 270 Fed. 713. 

27. Fixtures — Removal.— Where buildings 
were placed on the leased premises by the teu- 
ant and continuously assessed as personalty and 
the taxes paid by the tenant, who kept the 
puildings insured, the structures erected and 
the machinery contained in the buildings being 
suitable for and devoted to a business purpose, 
the tenant without express stipulation in the 
lease, had the right to remove all of such fix- 
tures and the machinery contained in them at 
or before lawful expiration of his term.—Wou- 
gan v. H. J. Grell Co., Wis., 182 N. W. 350. 

28. Injunetion — Violation of Contract. — 
Equity has jurisdiction to enjoin violation of 
a contract relating to personalty, where special 
circumstances are alleged showing that the 
remedy at law is not adequate.—Hawaiian Pine- 





apple Co. v. Saito, U. S. C. C. A., 270 Fed. 749. 


29. Insurance — Default of Mortgagee. — 
Where a mortgagee was made a defendant but 
defaulted and it appeared that a prospective 
purchaser had paid two-thirds of the mortgage, 
the insurer cannot defeat recovery on the 
ground that payment should be made to the 
mortgagee.—Ellis v. Home Ins. Co., Kan., 196 
Pac. 598. 


30. Liability for Payment by Insured.— 
Where plaintiff partnership, carrying liability 
insurance with defendant surety company, had 
contracted to indemnify the mining company, 
whose mine the partnership leased, against loss, 
damages, or negligence, and the mining com- 
pany, having’settled suits against it for deaths 
of miners resulting from the operation of the 
mine by the partnership, sued and recovered 
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ent against the partnership for the 
ean oala tar the mining company for which 
it recovered judgment against the partnership. 
—Harndon vy. Southern Surety Co., Mo., 229 S. 
WwW. 291. : : - 

31. Time ee condition in gn ge 

: li roviding that no recovery shal , 
ea thereon inless Suit is brought within ‘two 
years from the time within which proof of loss 
is required by the policy” is valid, and no re- 
covery can be had on a policy containing such 
a condition when the action is not brought with- 
in the time specified in the policy, unless the 
provision is waived or there is valid excuse for 
delay.—Gallivitoch v. Provident Life & Acci- 
dent Ins. Co., Ga., 106 S. E. 319. , 

32. Intoxicating Liquors—lInsufficient Bill.— 
Though Acts 1915, p. 31, defines prohibited liq- 
uors and beverages, a bill seeking condemnation 
of automobile alleged to have been used for 
transportation of prohibited liquors and bev- 
erages is sufficient, and not too general, though 
not averring whether they were spirituous, malt, 
or Vinous.—Black v. State, Ala., 87 So. 527. 

33.——State Laws.—There is nothing in the 
Constitution of the state of Texas which denies 
to the Legislature the power to enact laws for- 
bidding the manufacture or sale of intoxicating 
liquor, or even liquors with insufficient alcoholic 
content to produce intoxication.—Russell  v. 
State, Tex., 228 S. W. 948. 

34. Unlawful Search.—Liquor found and 
seized by a prohibition agent through an un- 
lawful search of a private garage cannot be 
used as evidence to convict the owner of the 
garage of an offense, or for the forfeiture of 
his property if petition for its return is pre- 
sented to the court before trial, and the fact 
that city police officers aided in the search is 
immaterial.—United States v. Slusser, U. 8. 

C., 270 Fed. 818. 


35. Landlord and Tenant—Portion of Prem- 
ises.—Where the lessor of a store building de- 
livered to the tenant keys to the basement, and 
occupancy of the basement was essential to en- 
joyment of the store building, the tenant cannot 
be ousted from possession alter occupancy for 
several years, on the theory that he was a 
squatter with respect to the basement, but the 
basement wil be deemed to have passed with 
the lease of the store.—tlorgus Reaity Corpora- 
tion v. Reynolds, N. Y., 187 N. Y. S. 188 

36. Summary Proceeding.—Where, in sum- 
mary proceedings, the landlord incurred ex- 
penses in removing the tenant's property from 
the premises, by paying men hired by the mar- 
shal to put him in possession, and sought to 
recover such expenses, such facts held not to 
make the landlord responsible for the acts or 
the marshal or those vragen pA — dam- 
agin roperty; the writ under which the mar- 
eal mated being valid.—Ide 7. Finn., N. Y., 187 
N. Y. S. 202. ; 

37. Master and Servant—Bonus.—Bonus of 
year’s wages to servant of decedent should be 
computed on wage scale at time of death.—Gray 
y. Kichards, Me., 113 Atl. 9. c 

38. Amount of Compensation.—The fact 
that an injured employee received more wages 
since the injury than he was earning at the 
time of the injury does not preclude compen- 
sation if he has been unable, by reason of the 
injury, to follow the particular employment he 
was engaged in when injured.—Woodcock v. 
Dodge Bros., Mich., 181 N. W. 976. 

39. Contributory Negligence.—An elevator 
operator, who left his elevator at the street 
floor of a building and, upon his return, after 
another operator had moved the elevator, ran 
to the shaft, pushed open the door, and stepped 
in, held as matter of law guilty of contributory 
negligence proximately causing his death.—Page 
v. New York Realty Co., Mont., 196 Pac. 871. 

40 ——-Course of Employment.—Where 15-year 


old boy entering a freight elevator to return 
to his work from a floor visited during an in- 




















of the elevator when he turned on the power, 
Previously shut off by himself as a joke on a 
companion who was coming up and failed to 
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terval of leisure was killed by the movement' 





disengage the switch on the elevator when it 
stopped between the floors, an award under the 
Workmen’s Compensation Act was justified on 
the theory that the accident occurred “in the 
course of employment.’—Twin Peaks Canning 
Co, v. Industrial Commission, Utah, 196 Pac. 853. 

41. “Hazardous Occupation.”—A _ school- 
teacher, carrying on chemical experiments pre- 
scribed by the Education Law, is not engaged 
in “hazardous occupation,” within the meaning 
of Workmen's Compensation Law, under Const. 
art. 1, § 19—Beeman v. Board of Education of 
Penn Yan, N. Y., 187 N. Y. S. 213. 

42. Injury in Parade.—Where decedent was 
driving a team in a parade in honor of em- 
pioyeeS Who had enlisted in the military serv- 
ice as his voluntary act and his individual con- 
tribution towards the parade, and it was not 
heid during working hours and he was not un- 
der pay at the time, compensation for his death 
from talling under the wheels of his- wagon 
was properly disallowed.—Hutno v. Lehigh Coal 
& Navigation Co., Pa. 113 Atl. 68. 

43.——liiterstate Commerce.— An employe 
working in an ash pit in raiiroad yards, clean- 
ing engines used in both interstate and intra- 
Siate business, who, on leaving his work, in- 
Stead of taking a Slairway to the*street pro- 
vided by the railroad company, for his own con- 
venience walked across the yard and tracks, 
as other employees did, but following no de- 
fined way, and was struck and killed by a train 
on a main track, held to have ceased his em- 
pioyment in “interstate commerce” within the 
meaning ot fmployers’ Liability Act, § 1 (Comp. 
St. § 8607), when he left his work and deviated 
trom the way provided for his departure.—kKry- 
siak v. Pennsyivania R. Co. U. S. C. C. A. 240 
Fed. 758. ‘ 

44, Partial Incapacity—An injured em- 
ployee was not entitled to recover under Work- 
mens Compensation Act for partial incapacity 
after the date on which he became able to earn 
in a Suitabie employment an amount equal to 
that earned betore the injury, although his 
Physicians advised him to do light work, for 
tne reason that it would be beneficial and help- 
1lul in restoring him to health.—Voight y. In- 
dustrial Commission, lil., 130 N. E. 4/0. 

_ 45. Right to Choose Physician.—An _in- 
jJured servant has the right to choese his own 
physician under the Workmen's Compensation 
Act.—Snyder y. Industrial Commission, Ill., 130 
N. EB. 517. : 
46.——-Student of Telegraphy.—When the ~ 
erator and agent in charge at's railroad i 
requests the superintendent to employ a helper 
and is refused, but is subsequently given per- 
mission to take a young man into the office to 
learn telegraphy and to assist in the perform- 
ance of the duties in and about the oftice who 
does in fact SO assist under the orders and di- 
rection of such agent, the relation of master 
and Servant is thereby created and the doctrine 
of respondeat' superior applies.—Schnable y 


Cleveland, C. C. & St. L. Ry. Co. O. 130 N. E 
Cie .E. 














4¢——-TDort of Servant.—‘Eve 
be liable tor torts committe 
ant, by his command or in 
Within the scope of his 
Same be by negligence or voluntary.” Civil C 
k y 1 y.” Civil Cod 
1910, § 4413. W here a servant departs from the 
prosecution of his business and commits a tort 
while acting without the scope of his authority 
the person employing him may still be liable 
eee = exercise due care in the selection 
> er , ——. Poe > y > “J 
+ vant.—Rentroe v. Fouche, Ga., 106 S. 
48, Monopolies—Conditional § 
Ht one é ale.—The - 
a of Clayton Act, § 3, making it unlawful 
r ease or make a Sale, or contract for sale 
o goods on condition that the lessee or pur- 
chaser shall not deal in the goods of a com- 
petitor of the lessor or Seller, is limited t 
Fo a on of lease or sale by the m4 
s terms, and especially in view of it 
SS 7 oe certain contracts of ll 
} ale ented articles which the § 
tie Bone a before held to be ia oe 
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49. Municipal Corporations—Abolishing Cor- 
porate Existence.—If the provision of Vernon’s 
Sayles’ Ann. Civ. St. 1914, art. 1079, that, at an 
election as to abolishing the corporate existence 
of a municipality, all legally qualified voters, 
who are resident taxpayers, “as shown by the 
last assessment roll,” shall be entitled to vote, 
is invalid, its invalidity does not destroy the 


entire statute—Bonham v. Fuchs, Tex., 228 S 
W 1112. 
50. Violation of Gas Contract.—An inhabi- 





tant of a city, who suffers damages because of 
gas company’s violation of contract with city 
specifying the quantity and pressure of gas to 
be furnished to the inhabitants of the city, may 
sue the company in his own name; the contract 
having been made for the use and benefit of the 
inhabitants of the city as well as for the city 
itself—Humphreys v. Central Kentucky Natural 
Gas Co., Ky., 229 S. W. 117. 

51. Negligence—Invitee.—Damages may be 
recovered by a person who is injured while seek- 
ing employment in a manufacturing establish- 
ment, if he goes to the superintendent of the 
establishment to procure employment and is 
directed by him to see the foreman and is told 
where to go, and, while attempting to find the 
foreman ate the place indicated, is injured 
through negligence for which the establishment 
is responsible.—Zeigler v. Oil Country Special- 
ties Mfg. Co., Kan., 196 Pac. 603. 

52. Partnership — Division of Profits. — Con- 
tractors, one of whom agreed to bid on a con- 
tract and procure the contract, furnish bond 
and the necessary capital, and the other of 
whom was to do the work and employ all the 
men, the profits to be divided, held ,partners.— 
Minter v. Gidinsky, Mo., 228 S. W. 1075. 


53. Physicians and Surgeons—Honest Mis- 
take.—Where a surgeon possesses the requisite 
qualification and applies his skill and judgment 
with ordinary care and diligence to the diagno- 
sis and treatment of the patient, he is not lia- 
ble for an honest mistake or for an error of 
judgment in making a diagnosis or in prescrib- 
ing a mode of treatment, where there is ground 
for reasonable doubt as to the practice to be 
ag aerated v. Hollingsworth, S. D., 181 N. 
Vv. lo 


54. Principal and Agent—<Authority of Agent. 
—A traveling salesman or drummer ordinarily 
has no ostensible or implied authority to make 
a binding contract without the approval of his 
principal; the extent of his authority being 
merely to solicit orders and transmit the same 
to his prinepal for acceptance.—Bagot v. Inter- 
Mountain Milling Co., Ore., 196 Pac, 824. 

55. Railroads—Lookout.—It is the duty of 
those in charge of a train backing on an inter- 
change track in railroad yards to keep a look- 
out for laborers required to be on the track.— 


Alabama, T. & R. Co. v. Huggins, Ala., 87 
So. 547. 
56. Sales—Countermand of Order.—An order 


for the purchase of goods, containing the words, 
“not subject to countermand,” may neverthe- 
less be countermanded at any time before ac- 
ceptance, for, until accepted by the salesman’s 
principal, it is simply an offer to purchase, and 
in no way creates a binding agreement.—Night 
Commander Lighting Co. v. Brown, Mich., 181 
N. W. 979. ‘ 


57. Subsequent Agreement.—In an action 
for the balance of sale price of books where the 
original contract provided that upon payment 
of a specific amount the books could be re- 
turned, and after offer to return after payment 
of such amount, another agreement was made 
whereby the purchaser made further payment 
of installments, held that the further agree- 
ment was made in view of preserving all rights 
under the former contract, including that of 
election to return the books, and that the pur- 
chaser made timely offer thereof.—Edward 
Thompson Co. v. Dillon, Wash., 196 Pac. 


58. Severable Contracts. Defendants 
agreed to sell five cars of potatoes and two cars 
of onions, different prices being specified. It 
was arranged that plaintiff should have on de- 
posit sufficient money to pay for the shipments 
on presentation to bank of bill of lading. Held, 








‘ 





that the sale of the potatoes and of the onions 
was severable, and, though at the time the 
potatoes were loaded plaintiff did not have on 
deposit sufficient funds to pay therefor on pres- 
entation of bill of lading, yet, as sufficient funds 
were deposited on the following day, defend- 
ants, who had loaded no onions, were not justi- 
fied in treating the contract as broken and re- 
fusing to deliver onions.—Weatherred v. Hirai, 
Wash., 196 Pac. 572. 


59. Searches and Seizures—Waiver of Objec- 
tion to Search.—Consent of the owner that a 
person announcing himself a prohibition agent 
showing a badge and demanding the right might 
search premises held not a waiver of constitu- 
tional right to protection against unreasonable 
on States v. Slusser, U. S. D. C., 270 

ed. 818. 


60. Telegraphs and _ Telephones — Interstate 
Message.—A telegraph message between two 
points in the state, unnecessarily transmitted 
through another state, is an interstate message, 
and not subject to state law permitting dam- 
ages for delay of death message, preventing 
receiver from attending relative’s funeral.—Son 





v. Western Union Telegraph Co., S. C., 106 S. 
EE. 507. 
61. Recovery of Property.—Where a tele- 


phone company without authority ran its line 
over plaintiff's property, plaintiff may maintain 
an action to recover his property and compel 
the removal of the line, notwithstanding the 
government for temporary war purposes had 
taken control of telegraphs and telephones, for 
the possession of the government did not afford 
any reason why the landowner should not have 
his rights adjudicated, particularly as he could 
not interfere with the government's possession, 
and at the time of trial the government had 
returned the property to private ownership.— 
MecPhillips v. New York Telephone Co., N. Y., 
187 N. Y. S., 183. 

62. Vendor and Purchaser—Innocent Pur- 
chaser.—If one purchased land for a valuable 
consideration without knowledge that fraud had 
been practiced by his vendor upon the parties 
from whom the land was secured and without 
knowledge of facts and circumstances sufficient 
to put an ordinarily prudent man upon inquiry 
as to the manner in which vendor procured the 
land, such purchaser must prevail over vendor's 
predecessors in title-—Whitford v. Dodson, S. 
D., 181 N. W. 962. 


63.— —Laches.—Vendor’s lien does not become 
stale until 20 years after due.—Salvo v. Cour- 
sey, Ala., 87 So. 519. 

64. Wills—Restraint on Marriage—A _ hus- 
band may rightfully provide for forfeiture of 
a devise on subsequent marriage of his wife, 
notwithstanding the general rule that a tes- 
tator may not impose a total restraint on mar- 
riage as a condition of a devise.—Glass v. John- 
son, Ill., 130 N. E. 473. 

65. “Surviving Children.”—Under a_ will, 
“T give to my beloved wife all my real estate 
and personal progerty of whatsoever nature, 
kind or effect, * * * and after her death all my 
real estate and personal property shall be equal- 
ly divided between my surviving children, each 
to share and share alike,” held, that the words 
“surviving children” included grandchildren and@ 
heirs at law of deceased children, and meant 
those surviving the testator’s death, and not 
that the funds should be distributed to sons and 
daughters of testator, who survived death of 
a. widow.—In re Morris’ Estate, Pa., 113 Atl. 

66.——-Testamentary Capacity.—Where testa- 
tor directed his trustees to pay annually to his 
nephew and his sister $500 if they. should be 
incapacitated, ete., declaring that the trustees 
may act on their own judgment, but that a cer- 
tificate of the attending physician should be 
accepted as proof of the incapacity, the certif- 
icate of the attending physician is conclusive; 
for the word “proof” should be given its tech- 
nical significance—that is, a deduction from evi- 
dence that produces a conviction—and should 
not be construed as meaning “evidence,” which 
is merely a medium of proof.—Dupont v. Pel- 
letier, Me., 113 Atl. 11. 
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